Resale and Recapture Provisions

BACKGROUND

Section 215 of the HOME statute establishes specific requirements that all HOME-assisted homebuyer
housing must meet in order to qualify as affordable housing. Specifically, all HOME-assisted homebuyer
housing must:

e Have an initial purchase price that does not exceed 95% of the median purchase price for the
area

e Be the principal residence of an owner whose family qualifies as low-income at the time of
purchase

e Be subject to either resale or recapture provisions

The HOME statute states that resale provisions must limit subsequent purchase of the property to
income-eligible families; provide the owner with a fair return on investment, including any
improvements; and ensure that the housing will remain affordable to a reasonable range of low-income
homebuyers. The HOME statute also specifies that recapture provisions must recapture the HOME
investment from available net proceeds in order to assist other HOME-eligible families.

HOMEBUYER REQUIREMENTS

The HOME-assisted homebuyer requirements as set forth in Section 215 of the HOME statute state that
in order for homeownership housing to qualify as affordable it must:

e Be single-family, modest housing

e Be acquired by a low-income family as its principal residence

e Meet affordability requirements for a specific period of time as determined by the amount of
assistance provided

To ensure affordability, Dutchess County must impose either resale or recapture requirements on the
housing. The provisions are imposed for the duration of the affordability period on all HOME-assisted
projects through a written agreement with the homebuyer and enforced via lien, deed restrictions, or
covenants running with the land. The resale or recapture provisions are triggered by any transfer of
title, either voluntary or involuntary, during the established HOME period of affordability.

Affordability Period

The HOME Affordability Period for homeownership assistance is based on the level of assistance
provided to fund a unit or as direct assistance to a buyer (see the chart below). In a resale scenario, the
affordability period is based on the total amount of HOME funds invested in the housing. In a
recapture scenario, the affordability period is based upon the direct HOME subsidy provided to the
homebuyer that enabled the homebuyer to purchase the unit.
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If the total HOME investment The Affordability
(resale) or direct subsidy Period is:
(recapture) in the unit is:

< $15,000 5 years
$15,000 — $40,000 10 years
> $40,000 15 years

RESALE PROVISIONS

If HOME funds are provided to support the development of the unit and HOME funds are not used to
lower the purchase price from fair market value to an affordable price, resale provisions as described
below must be used. Otherwise, the recapture provisions as described on pages 4-5 will apply.

Ensuring Long-term Affordability

The HOME rule at §92.254(a)(3) requires that all HOME-assisted homebuyer housing be acquired by an
eligible low-income family, and the housing must be the principal residence of the family throughout the
affordability period. If the housing is transferred, voluntarily or otherwise, during the affordability
period, it must be made available for subsequent purchase only to a buyer whose family qualifies as low-
income and will use the property as its principal residence.

Resale provisions are enforced through the use of a Deed of Restrictive Covenants signed by
the homebuyer at closing. The Deed of Restrictive Covenants will specify:

1. The length of the HOME Affordability Period (per the chart above);

2. The home must remain the owner’s principal residence throughout the HOME
Affordability Period; and

3. The conditions and obligations of the owner should the owner wish to sell before the end of
the HOME Affordability Period, including;

a. The owner must contact Dutchess County Department of Planning and
Development or its designated representative in writing if intending to sell the
home prior to the end of the HOME Affordability Period;

b. The subsequent purchaser must be low-income as defined by HOME regulations, and
occupy the home as their primary residence for the remaining years of the HOME
Affordability Period (however, if the new purchaser receives HOME direct assistance,
the HOME Affordability Period will be re-set according to the amount of assistance
provided); and

c. The sales price must be affordable to the subsequent purchaser; affordable is defined
as limiting the Principal, Interest, Taxes and Insurance (PITI) amount to no more than
30% of the new purchaser’s monthly income.

Fair Return on Investment

Dutchess County’s resale provisions require that, if the property is sold during the affordability period,
the price at resale provides the original HOME-assisted homebuyer a fair return on investment, including
the original homebuyer’s initial investment and any capital improvement. To calculate the fair return on
investment to the homeowner, the County will:
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1. Determine the amount of market appreciation, if any, realized over the ownership term by
calculating the difference between the initial appraised value at purchase and the current
appraised value at resale. This figure represents the basis for calculating the fair return on
investment. (In declining markets, it is possible that the homeowner may not realize a return.)

2. Multiply the basis by the Federal Housing Finance Agency’s Housing Price Index (HPI) to
determine the fair return to the homeowner: https://www.fhfa.gov/DataTools/Tools/Pages/HPI-
Calculator.aspx

To calculate the resale price to the next homebuyer, Dutchess County will add the fair return on
investment to the homeowner to the original affordable price of the home at purchase by the original
buyer.

Example:

e Appraised (fair market) value at purchase: $220,000

e Affordable price at purchase: $200,000

e Appraised value at resale: $250,500

e Increase in market appreciation: $30,500

e Average appreciation in the Poughkeepsie-Newburgh-Middletown MSA (per the HPI
Calculator): 37.3%

e Fair return on investment: $30,500 x .373 = $11,376.50

e Resale price: $200,000 + $11,377 = $211,377

Affordability to a Range of Buyers

The County will ensure continued affordability to a range of buyers, particularly those whose total
household incomes range from 60% to 80% of area median income (AMI) as calculated by HUD for
the HOME Program. Sales price will be set such that the amount of principal, interest, taxes, and
insurance does not exceed 30% of the new buyer’s annual income. In the event the resale price
required to provide a fair return exceeds the affordability to a range of LMI buyers, additional
HOME funding may be provided to the subsequent buyer based on the level of funds required to
make the unit affordable.

Principal Residency Requirements
Households receiving HOME-funded homeownership assistance will be required to occupy the home
as their principal residence throughout the HOME Affordability Period.

In the event the original HOME-assisted homebuyer no longer occupies the unit as their principal
residence (i.e., the unit is rented or vacant), the homeowner will be in violation of the terms of the
HOME assistance. In cases of noncompliance, the County will enforce the terms of the HOME written
agreement to require repayment of any outstanding HOME funds invested in the housing. The amount
subject to repayment is the total amount of HOME funds invested in the housing (i.e., any HOME
development subsidy to the developer plus any HOME direct assistance provided to the homebuyer)
minus any HOME funds already repaid (i.e., payment of principal on a HOME loan).

Noncompliance with principal residency requirements by a homebuyer is not considered a transfer
and is not subject to resale provisions.

The County will enforce these requirements through a HOME written agreement executed with the
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organization receiving the HOME award for homeownership activity to protect its investment and
minimize its risk in HOME-assisted homebuyer projects in the event the homebuyer is in
noncompliance.

RECAPTURE PROVISIONS

Unlike the resale approach, the HOME recapture provisions permit the original homebuyer to sell the
property to any willing buyer during the affordability period while Dutchess County is able to recapture
all or a portion of the HOME-assistance provided to the original homebuyer. Recapture provisions are
applied when the HOME funds are provided to reduce the purchase price to a qualified buyer.

Recapture is Dutchess County’s default provision in the event of transfer of title (voluntary or
involuntary). However, recapture provisions cannot be used when a project receives only a development
subsidy and is sold at fair market value, because there is no direct HOME subsidy to recapture from the
homebuyer. Instead, resale provisions must be used in this scenario.

Direct HOME Subsidy and Net Proceeds

Two key concepts in the recapture requirements — direct subsidy to the homebuyer and net proceeds —
must be understood to determine the amount of HOME assistance subject to recapture, and the
applicable affordability period on the unit. The recapture approach requires that all or a portion of the
direct subsidy provided to the homebuyer be recaptured from the net proceeds of the sale.

Direct HOME subsidy is the amount of HOME assistance that enables the homebuyer to buy the unit.
The direct subsidy includes downpayment, closing costs, interest subsidies, or other HOME assistance
provided directly to the homebuyer. In addition, direct subsidy includes any assistance that reduced the
purchase price from fair market value to an affordable price. If HOME funds are used for the cost of
developing a property and the unit is sold below fair market value, the difference between the fair
market value and the purchase price is considered to be directly attributable to the HOME subsidy.

Net proceeds are defined as the sales price minus superior loan repayment (other than HOME funds) and
any closing costs. Under no circumstances can Dutchess County recapture more than what is available
from the net proceeds of the sale.

Long-term Affordability

Under the recapture provisions, there is no requirement that the original HOME-assisted homebuyer sell
the unit to another low-income homebuyer. Instead, if the homebuyer transfers the property, either
voluntarily or involuntarily, during the period of affordability, Dutchess County will recover from available
net proceeds all or a portion of the HOME assistance to the homebuyers.

Recapture Options
Dutchess County reserves the right apply one of the following two options, or a combination of both, to
recapture HOME funds used to directly subsidize the purchase of the unit.

1. Reduction During the Affordability Period. Dutchess County may choose to reduce the amount
of direct HOME subsidy on a pro-rata basis for the time the homebuyer has owned and occupied
the housing, measured against the required affordability period. The resulting ratio would be
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used to determine how much of the direct HOME subsidy is subject to recapture. The pro-rata
amount recaptured by Dutchess County cannot exceed what is available from net proceeds.
a. To determine the pro-rata amount recaptured by Dutchess County:
i. Divide the number of years the homebuyer occupied the home by the period of
affordability
ii. Multiply the resulting figure by the total amount of direct HOME subsidy
originally provided to the homebuyer
2. Shared Net Proceeds. In this option, if the net proceeds are not sufficient to recapture the
entire HOME investment or a reduced amount as described above, plus enable the homebuyer
to recover the amount of the downpayment and any investment in the form of capital
improvements made by the homebuyer since purchase, Dutchess County may share the net
proceeds.
a. To calculate the amount of net proceeds (or shared appreciation) to be returned to
Dutchess County:
i. Divide direct HOME subsidy by the sum of the direct HOME subsidy and the
homebuyer’s investment
ii. Multiply by the net proceeds to calculate the amount of HOME investment to
return to Dutchess County
b. To calculate the amount of net proceeds (or shared appreciation) available to the
homebuyer:
i. Divide the homebuyer’s investment by the sum of the direct HOME subsidy and
the homebuyer’s investment
ii. Multiply by the net proceeds to calculate the amount of homebuyer investment
to return to the homebuyer
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